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This response provides insights from academic scholarship in relation to the questions posed at the
end of the European Commission’s non-paper on TSD chapters in EU FTAs.2 It focuses on the
labour dimensions of the TSD chapters. It draws upon the academic research which has (1)
investigated the purposes and functions of the EU’s TSD chapters, (2) analysed other models of
labour protection in FTAs — focusing in particular on the US model, and (3) other academic work
which is relevant to considering how TSD chapters might be reformed. The non-paper asks four
questions and we organise our response under each of those headings.

1. Are EU TSD chapters meeting expectations? If not, what are the shortcomings to be
addressed and what could be done to improve them?

A number of studies have examined the effectiveness of the EU’s TSD chapters, by investigating
the functioning of those chapters both with respect to the EU and the EU’s trading partners.® These
studies have found a series of important limitations and failings with the current operation of TSD
chapters in a variety of different contexts. Among the key findings (referred to in the rest of this
document as ‘Key finding 1°, ‘Key finding 2’ etc.) are:

1. EU actors who are involved in the negotiation and implementation of TSD chapters view
their role as very limited.* Opportunities to use sustainability impact assessments and “pre-
ratification conditionality’ to make significant progress on labour issues in trade partners
have been missed.® During the negotiations, commitments to more ambitious labour
provisions (beyond GSP+ requirements) could have been pursued. Finally, once
agreements are in force, key EU interlocutors often lack detailed knowledge of relevant
labour issues in trade partner countries and have not prioritised labour issues in their
discussions with trade partner representatives.®

2. Government officials from trading partners with responsibility for engaging with labour
issues within the institutions of the TSD chapters often do not see the issues as their
responsibility and/or are not the most appropriate representatives for the task in hand. Such
officials are often not based in labour ministries or other relevant governmental
departments.’ This poses problems for achieving appropriate follow-up on relevant issues.

3. Civil society mechanisms institutionalised through TSD chapters are hampered by
operational failings including problems of resourcing, lack of meetings, difficulties with
representation in trading partners, insufficient substantive discussions, lack of awareness
and information-sharing, lack of independence from government and inadequate inter-
relationships with other bodies institutionalised within the TSD chapter.® Their overall
purposes and functions are also unclear.’

4. Despite the focus on co-operative activities in the text of the TSD Chapters, such
provisions are not systematically implemented through the relevant EU instruments and no
systematic evaluation of the cooperative activities conducted under the TSD Chapters takes



place. In particular, the EU’s development cooperation arrangements do not systematically
address labour issues in the EU’s trade partners.©

5. The dispute resolution process is insufficient. TSD chapters are exempt from the general
dispute settlement mechanism of EU FTAs and disputes are instead examined by panels of
experts. This process has not been utilised and lacks a credible enforcement mechanism so
as to induce compliance with obligations contained in the TSD chapter.

6. The EU’s common formulation approach to TSD chapters appears ill-equipped to
dealing with the complexity of labour issues encountered within diverse trading partner
scenarios.’> Where individual ‘roadmaps’ have been produced in addition to the TSD
Chapters in EU FTAs, there has been insufficient follow-up to ensure compliance.*®

7. The provisions contained in TSD Chapters regarding the monitoring and assessing of
‘sustainability’ impacts of the agreement itself, including on labour standards have not been
properly operationalised.!* The relevant provisions are furthermore highly unspecific,
leaving the parties a significant amount of leeway with regard to the monitoring’s
modalities and there is little evidence that vigorous monitoring has been conducted. Also,
no appropriate mechanism is in place to ensure that any identified negative effects of the
FTA on labour standards are adequately remedied. As a result, the TSD Chapters’ potential
to ensure that workers are not adversely affected by the FTA is significantly reduced.®®

8. Despite the formally reciprocal nature of the provisions, there is no evidence that they have
been operationalised in a way that considers labour issues within the EU.®

9. Efforts to extend the reach of labour provisions beyond the trade relationship between the
two trade partners and to engage with labour issues in global supply chains have largely
focused on encouraging corporate social responsibility initiatives which are limited in
scope, vigour and potential future impact.t’

Overall, these studies have therefore failed to find positive impacts of labour provisions for the
situation of workers in the EU or its trade partners. In two studies it was found that governments
had actually sought to weaken labour standards protection (Peru successfully and South Korea
unsuccessfully) since the trade agreements with the EU came into force.!® Given the significant
structural problems identified, the findings of these studies also raise serious questions about
whether the current EU model has the potential to achieve significant changes to workers’ lives in
the longer term.

There are also academic studies which argue that there are some positive impacts of EU trade
agreements/TSD chapters on workers’ rights. ° These are largely based on quantitative analysis
and/or Brussels-based interviews with key informants. These studies therefore are not informed
by a detailed understanding of how TSD chapters have been operationalised (or not) in third
country contexts, and so do not, in any detail, identify strengths or deficiencies within the TSD
model. There are also questions about causality in relation to these studies (i.e. is it the TSD
chapters, the wider trade agreement, or other domestic and international factors which are causing
any positive effects that occur for the protection of workers’ rights in trading partners?).

Some of the EU’s more recently negotiated agreements do contain some additional content beyond
that which is analysed in existing studies. In particular, the EU-Canada Comprehensive Economic
and Trade Agreement (CETA) contains additional substantive provisions (for instance on the
health and safety of workers) and more detailed provisions on enforcement (referencing labour
inspection and domestic legal remedy). But overall, it is not a significant departure from the
existing approach and so is likely to be largely subject to the same limitations.?°



There are therefore clearly limitations of the current model. But, in order to answer the question
about the extent to which TSD chapters are ‘meeting expectations’ it is important to try to
understand clearly what it is that the EU’s approach is seeking to achieve. Key commitments in
the agreements in relation to labour include: (1) Commitments/reaffirmations in relation to
sustainable development with specific reference to the protection of labour rights? (2) a
commitment not to lower social standards in order to increase levels of trade and investment (3)
stipulations that parties will cooperate or ‘work together’ in certain policy areas such as
engagement in multilateral fora, exchange of information and best practices on relevant topics,
furthering the ratification of sustainable development related conventions, or promoting corporate
social responsibility and (4) an obligation to monitor and assess the impact of the agreement on
sustainable development.

The most common hypothesis within the academic literature is that labour provisions are seeking
to have some positive impact for labour in trade partners irrespective of whether workers’ jobs are
connected to internationally-traded goods and services.?? But analysis of key commitments in EU
trade agreements, as well as EU policy documents and relevant policy speeches (e.g. by Trade
Commissioner Malmstrém) suggest that TSD chapters might be expected to have effects in other
ways.23 For instance, a second hypothesis is that TSD chapters aim to tackle labour issues which
have trade-related impacts. A third hypothesis is that they address the social impacts of the trade
agreement itself, supported by the fact that all TSD chapters contain an obligation to monitor the
impacts of the agreement on sustainable development (in which case key finding 7 above is
particularly important). A fourth hypothesis, based on analysis of relevant policy speeches
suggests that TSD chapters contribute to making global supply chains ‘more responsible’ and
therefore are concerned with jobs in specific export-oriented industries (in which case key finding
9is particularly important). Being clear about the particular pathways through which TSD chapters
are going to have positive impacts in relation to labour rights is therefore key when it comes to
judging their impacts, and deciding upon the reforms to prioritise.

We provide insights in relation to how to address the shortcomings identified above in relation to
our answers to questions 2 and 3 below.

2. Should the EU pursue a more assertive partnership on TSD in bilateral FTAs as
described in option 1?

The presentation of options 1 and 2 in the non-paper (“a more assertive partnership on TSD” or “a
model with sanctions”) as separate approaches should be re-considered. As discussed below in our
response to option 2, academic analysis suggests that concrete and tangible economic (dis)incentives
to action on labour rights are an important element of building up capacity to be more assertive in terms
of co-operative activity with trade partners.?* The ideas in option 1 for a more “assertive partnership”
presented in the non-paper should not therefore be seen, a priori, as an alternative to option 2. But
rather consideration should be given to whether elements of the two approaches can be combined to
strengthen the overall model created by TSD chapters.

Moving beyond this initial issue, the academic literature has provided insights which are particularly
relevant to a number of the ideas set out in option 1. The non-paper proposals are set out in italics
below and relevant insights from the academic literature follow (issues in relation to the dispute
resolution process are dealt with below in the response to option 2):



“[E]arly and continuous engagement aiming to achieve ratification of the eight fundamental
labour conventions.” A shift towards stronger forms of pre-ratification conditionality is
important (see key finding 1 above), as this is when EU actors are in the strongest position to
press for legislative change in trade partners.? Strong forms of conditionality will increase the
potential for relevant labour standards to be incorporated into the domestic law of trade
partners. This could also include requirements for trade partners to act upon the observations
made by the ILO’s Committee of Experts on the Application of Conventions and
Recommendations so that conventions are not only ratified but also effectively implemented.
Research suggests the importance of the United States’ (stronger) efforts with regard to pre-
ratification conditionality in its trade negotiations. Compared to the EU, the US has been
more insistent that certain changes are made to labour law in its prospective FTA partners
prior to the agreement being signed.?® There is evidence to suggest that these measures
have supported domestic pressure for change in certain countries?” (although such
conditions are no guarantee of improvements to labour rights?®), and are considered one of
the strongest forms of leverage that trading partners can exert.?° At the same time, while
getting standards into law is necessary (so that it can be used as a key reference point to struggle
against worker abuses), it is not sufficient to ensure positive improvements in workers’ lives.
Pre-ratification conditionality therefore needs to be combined with effective action once trade
agreements come into force.

“Enhance the advisory role of civil society by improving the functioning of the Domestic
Advisory Groups and the Joint Forums.” As catalogued above (key finding 3), a number of
studies have identified serious operational issues with the functioning of DAGs and Joint Fora.
The limitations set out above with respect to the key findings of academic research should be
carefully considered in any reform discussion and responded to. They need to be overcome if
civil society actors are to play a meaningful role. More fundamentally, there is also a need to
clarify (1) what the role of civil society is with regard to trade agreements and whether they
have any procedural rights vis-a-vis state actors (e.g. a right to a reasoned response within
specified time limits) (2) to recognise that ‘civil society’ takes different forms in different trade
partners and to adapt institutions accordingly,* and (3) to ensure that civil society actors have
rights and resources that are commensurate with their roles and duties (e.g. to allow them to
initiate studies of the sustainability impacts of the trade agreement).

“... a focus on priority areas on trade related labour and environment, through the
development of individual strategies for each FTA partner. ” As highlighted above (key finding
6), labour issues are often very different across trade partners, as are the strategies needed for
achieving change. The reach of the central provisions relating to ILO Core Labour Standards
is insufficient to deal adequately with many of the consequences of the trade-labour linkage.®
It is vital that the EU moves beyond a single ‘template’ approach and develops roadmaps with
regard to each trading relationship that focus on the key concerns identified in each trade
partnership, and that there is then concerted follow-up to ensure roadmaps are acted upon.®
Such roadmaps could be developed informally in relation to existing agreements, and be
formally mandated in relation to future agreements.

“More assertively use all existing TSD tools.” As identified above, there are a range of
provisions in TSD chapters which have not been fully operationalised. In particular, there is a
need to create specific funding streams to support co-operative and capacity-building activity
envisaged in TSD chapters (key finding 4). The yearly intergovernmental meetings concerning
the implementation of the TSD chapter should also be more vigorously seized upon as an
opportunity for reviewing progress on the most important labour issues and agreeing on future
plans (key finding 2). There is also a need to operationalise provisions on monitoring the
employment and broader social impacts of the agreements as well as to ensure that any adverse
effects identified through the monitoring are effectively addressed (key finding 7). At the same



time, there are limits to what even a fully operationalised monitoring process can achieve in
terms of identifying problems created by the trade agreement for workers, and so other
measures may need to be taken if the EU is to ensure that trade agreements have positive
impacts on workers and their conditions of work in both the EU and trade partners (see answer
to question 4 below).

3. Do you think a sanction based approach as described in option 2 would address the
shortcomings identified?

As identified above (key finding 5), the EU’s approach towards dispute resolution/ within TSD
chapters has not been utilised and has been of marginal importance within the EU model as a
whole. The idea for reform, as presented in the non-paper focuses on the idea of importing stronger
sanctions into the EU model, drawing on the example of the US/Canadian approach.

The US and Canada do have, in some respects, stronger dispute settlement processes, including
the ability to apply monetary or trade-based sanctions if a case is successful. Focusing on the US
model, it can be differentiated from the EU approach not only in terms of the sanctions available
at the end of the process, but also because it has a more open system for receiving and responding
to complaints about the violation of labour provisions. Such complaints have been raised by
transnational alliances of trade unions and labour NGOs in the US and its trading partners, and
have led the US Department of Labor to formally investigate disputes in seven countries to date,
in some cases resulting in government-level action plans.® It is therefore important to note that
cases do not have to result in dispute settlement proceedings for action to take place, and that the
credible threat of legal action (and ultimately sanctions) can lead to progress being made on labour
issues in trade partners who would otherwise be reluctant to engage.3* However, as with pre-
ratification conditionality, the effects of these interventions should not be overstated. Agreed
action plans are not always followed.*

The one US case which has proceeded all the way to a decision by the dispute settlement panel
found in favour of Guatemala. It concluded that the US had not proved that Guatemala had failed
to effectively enforce its own labour law “in a manner affecting trade” between the parties. This
case has already led to demands from key US stakeholders for “beef[ed] up” provisions for
enforcing labour standards in future trade agreements, and a review of the legal hurdles which
must be overcome if a case is to be successfully brought.3®

Itis therefore important that lessons are learnt about both the strengths and weaknesses of the US
dispute settlement process and that an EU dispute settlement process is created which can enhance
the EU’s efforts on labour issues. As identified in the academic literature, there are a number of
models for dispute settlement which could be drawn upon in these reform efforts.3” These models
(as well as the US experience) demonstrate the need to consider a range of complex design issues
including: (1) how (and by whom) a dispute is initiated, (2) who it targets (corporations could be
targeted as well as states), (3) in relation to what type of labour-related allegations, (4) who
investigates those allegations, (5) who adjudicates on any complaints that come to dispute
settlement, (6) the nature of the legal test for proving a violation has occurred, and (7) what form
of sanctions or fines are available to those making the judgements.3®



4. Are there any other issues related to TSD to be addressed?

If TSD chapters do aim to have an impact on global supply chains, they need to move beyond textual
references to corporate social responsibility and to consider the role and responsibility of lead-firms to
control working conditions in outsourced supply chains. Serious thought should be given to how TSD
chapters can best make a meaningful difference to workers’ lives. One mechanism would be to
“establish road maps for action in key export sectors with clear monitoring processes aimed at
enhancing working conditions relevant to those economic sectors.”*°

Key to effective implementation of labour provisions in leading export sectors is a widening of the
scope of the provisions themselves. Research on global value chains and labour provisions has shown
that a focus on ILO Core Labour Standards is important but insufficient to enhance working conditions
in many sectors. Recourse should be also made to a broader set of labour standards including living
wage provisions, occupational health and safety, and hours of work; as well as migrant workers’ rights,
social protection and informal work.*

Consideration of labour issues should also not be restricted to the TSD chapter alone. The impact that
obligations in the rest of the trade agreement will have on labour rights issues is of critical importance.
Some provisions may have negative effects, and consideration should be given to the exclusion of
provisions that threaten the rights of workers.*! For instance, careful attention should be paid to
investment protection provisions which allow international arbitrators, who lack knowledge and
understanding of labour issues, to make decisions which can have serious direct and indirect
impacts on the rights which workers enjoy.*?

Other provisions, if included, could have positive effects. For instance “more relaxed rules of
origin for companies that demonstrate they have enhanced labour rights protection of particular
types; competition rules which specify that abuses of labour rights would amount to actionable
subsidies; a negative list of prohibited labour abuses, perhaps using ILO reporting measures as a
trigger, which could be assessed as ‘conferring a benefit’ in terms of the Agreement on Subsidies
and Countervailing Measures; and provisions which specify that export credit licenses and other
forms of support will only be granted to companies if they demonstrate compliance with certain
labour rights.”*

Overall then, it is important not to see the TSD chapters in isolation but to think about them in
relation to other governance mechanisms for improving the lives of workers and other aspects of
the trade agreements in which they are situated.
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